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REMARKS 

This amendmefnt is responsive to the Office Action dated Februaiy 27, 2003. In this 
Amendment, Applicants have cancelled claim 2, and amended claims 1» 3-7, 12-14^ 25, 26, 32, 
39, 44, 48, 60, 62 and 64 to more appropriately define the invention. Claims 1 and 3-64 are 
pending. Applicants have submitted this amendment in the pewnitted **rcvised** format. 



Claim Objection 

In die Office Action, the Examine objected to claim 25, noting a minor inforaiality. In 
particular, the Examiner noted that *the color image form the color" in claim 25 should read "the 
color image from the color," In this Amendment, Applicants have amended claim 25 to ooirect 
the informality identified by the Examiner. 

Claim Refection Under 35 U.S.C S 112 

In the Office Action, the Examiner rejected claims 9-13, 34-38 and 54-58 under 35 
U.S.C. § 1 12, second paragr^h, as being indefinite for failing to particularly point out and 
distinctly claim the subject matter which Applicants regard as the invention. 

The Examiner asserted that the terms "approximately," "substantially," and "about" 
render "the claims indefinite because it is unclear whether the limitations following the tenns are 
part of the claimed invention." In support, the Examiner referred to IvlPEP § 2173.05(b,d). 
Applicants respectfully traverse this rejection. 

The use of the terms "approximately,*' "substantially," and "about*' is well accepted, and 
raises no indefiniteness issues. In particular, one of ordixiary skill in the art would have no 
difficulty understanding what is claimed in light of Applicants* disclosure. On a number of 
occasions, the Court of Appeals for the Federal Circuit has specifically addressed the issue of the 
legitimacy of the term "substantial!/' in relation to the indefiniteness requirements of 35 U.S.C, 
§ 1 12, second paragraph. 

Recently, this specific issue was addressed in Verve v. Cram Cams Inc., (Fed. Cir. Nov. 
14, 2002). The court in Verve v. Crane Cams, Inc cited numerous examples of cases holding that 
the term "substantially" is not an indefinite claim tenn. In particular, the court in Verve v. Crane 
Cams, Inc. stated 
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Expressions such as "substantially" are used in patent documents when warranted hy the 
nature of the invention, in order to acoonunodate the minor variations that may be 
appropriate to secure the invention. Such usage may well satisfy the charge to 
"particularly point out and distinctly claim" the invention* 35 U.S.C. §112, and indeed 
may be necessary in order to provide the inventor with the benefit of his invention. In 
Andrew Corp, v. Gabriel Elecs. Inc., 847 F,2d 819, 821-22, 6 USPQ2d 2010, 2013 (Fed. 
Cir, 1988) the court explained that usages such as "substantially equal" and "closely 
approximate" may serve to describe the invention with precision appropriate to the 
technology and without intruding on the prior art The court again explained in Ecolab 
Inc. V. Enuirochem, Inc., 264 F,3d 1358, 1367, 60 USPQ2d 1173, 1179 (Fed, Cir, 2001) 
that "like the term 'about,' the term 'substantially' is a descaiptive tenn commonly used m 
patent claims to 'avoid a strict numerical boundary to the spedfied parameter,*" quoting 
Pall Corp. V, Micron Separations, Inc., 66 F,3d 1211, 1217, 36 USPQ2d 1225, 1229 
(Fed. Cir. 1995). 

Moreover, the court in Verve v. Crane Cams, Inc, continued by stating 

It is well established that when the tenn "substantially" serves reasonably to describe the 
subject matter so that its scope would be understood by persons in the field of the 
invention, and to distinguish the claimed subject matter firom the prior art, it is not 
indefinite. 

The instant case is an example of use of the term "substantially" to describe tbe subject 
matter so that its scope would be understood by pexsons in the field of the invention while 
providing Applicants with the benefit of their invention. A similar analysis applies for the teans 
"approximately*' and "about." 

Consistent with the Verve v. Crane Cams, Inc. case, the MPEP section cited by the 
Examiner ^ears to support, rather than controvert, the legitimacy of such terms for purposes of 
definiteness under section 112, second paragraph. In virtually every case discussed in MFEP § 
2l73,05(b)p the courts found thai terms such as "about" and "substantially" were acceptable for 
purposes of section 1 12, second paragraph. 

Accordingly, Applicants question both the basis for the Examiner's position and his 
rehance on MPEP § 2173.05(b). Also, it appears that MPEP § 2173.05(d), directed to the use of 
exemplary claim language, is not applicable to the use ot relative tOTninology sudbi as 
"approximately " "substantially,** and "about." 

The Examiner's concern that ^It is unclear whether the limitations following the terms are 
part of the claimed invention" appears to be \infounded. Applicants cannot perceive a way in 
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which the terms "proximately^" "substantially," or "about*' would somehow negate the 
positively recited limitations that follow them. 

Applicants respectfully submit that the rejection under section 1 12, second paragraph, is 
improper and should be withdrawn. 

Claim Refection Under 35 § 102 

In the Office Action, the Examiner rejected claim($) 1, 2, 4, 5, 17-20, 23, and 60-63 under 
35 U-S.C. 102(e) as being anticipated by Murashita et al (U.S. Patent No. 6,504,950). 
Applicants respectfully traverse this rejection, Murashita et a!, fails to disclose each, and every 
feature of the claimed invention, as required by 35 U.S.C. 102(e), and provides no teaching that 
would have suggested flie desirability of modification to include such features. 

For example, Murashita et al. fails to disclose obtaining information characterizing the 
color response of a display device associated with a client residing on a computer network, 
modifying a color image based on the information to improve the accuracy of the color image 
when displayed on the display device, and delivering the modified color image to the client via 
the computer network for display on the display device, as required by claims 1, 2, 4, 5, 17-20, 
23, and 60-63. 

Murashita et al. describes a system for delivery of calibration unages from a server to 
client devices for used in calibrating display devices. For example, Murashita et aL uses the 
calibration images to obtain calibration information for modification of display device profiles 
maintained for the dient devices. The modified display device profiles may be initially stored at 
the server or at the client device. Murashita et al. describes distribution of a display device 
profile to the client device via email for later use in modifying and displaying color images. 

According to Murashita et al,, however, the client device (not the server) uses the 
modified display device profile to modify images for presentation on the display device. 
TTierefore, oontraiy to the requirements of claims I5 2, 4, 5, 17-20, and 23, Murashita et al. does 
not modify a color image based on ixxformation characterizing the color response of a display 
device to improve the accuracy of the color image when displayed on the display device, and 
deliver the fflftdified color image to the client via the computer network for display on the display 
device. Instead, Murashita et al. describes the modification of color images at the client device, 
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and fails to contemplate delivering a modified color image to a client device across a computer 
network, as set forth in Applicants* claims- 

To the extent that the Exaniiner may consider the calibration images delivered in the 
Murashita et al. system to be '^modified images" that are delivered to a client in accordance with 
the claims, Applicants point out that the caUbration images contemplated by Mtirashita et al. are 
not modified based on the color response infonnation to improve the accuracy of the respective 
image when displayed on the display device. Rather, Murashita et al. merely describes the 
delivery of calibration images for the purpose of obtaining color calibration infonnation, and not 
to improve the accuracy of the displayed images themselves, contrary to the requirements of 
claim 1. 

In his analysis, the Examiner charact^zed the profile modification unit of Murashita et 
al. as modifying a color image based on inforaiation characterizing the color response of a 
display device. The profile modification unit described by Murashita et al. does not modify color 
images to improve the accuracy of the color images when displayed on the display device. 
Instead, as its name ^'profile modification unif^ implies, it modifies profiles. Hence, the 
'transmitting unit'' of Murashita et al. delivers not a modified image, as defined by claim 1, but 
calibration images to obtain information for generation of a modified display device profile. 

Unlike an image that is modified to improve the accuracy of the image itself, the 
transmitted caUbration image and profile in Murashita et al. are merely sent to obtain caJibration 
information. For example, the calibration image may contain a checkerboard pattern of pixels 
for measurement by the user to characterize the display device. Unlike the cah^bration image, the 
profile is not even an image file, and is not displayed on the display device. Accordingly, 
Applicants respectfully submit that the operation of the Murashita et al. system differs 
substantially firan that of the method set forth in claim 1 . 

With respect to FIG. 36 of Murashita et al., the Examine- stated that the Murashita et al. 
system discloses modifying a plurality of color images, and delivering at least one of the images 
to a client Applicants can find no support for the Exanniner's statement to the extent the 
requirements of claim 1 are at issue* Claim 1 requires:, inter alia, modifying a color image based 
on information characterizing the color response of a display device to improve the accuracy of 
the color image when displayed on the display device, and delivery of the modified color image 
to the client via the computer network for display on the display device. There is no such 
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teaching in Murashita et al., which relates to delivery of calibration images for use in 
characterizing a display defvice. 

Murashita et al. also does not disclose or suggest obtaining infonnation characterizing the 
color response of a display device associated with a client residing on a computer network by 
guiding the client through a color prolSUng process that profiles the color response of the display 
device, wherein the color profiling process includes estimating the gray balance of the display 
device, as further required by claim 1 , as amended. Murashita et al. simply makes no mention of 
estimating the gray balance of the display device, and provides no teaching that would have 
suggested the desirability of such a feature. 

With respect to claims 60 and 61, Murashita et al- fails to disclose or suggest obtaining 
information characterinng the color response of a display device associated with a client 
computer residing on a computer networik, wherein the information includes an indication of 
gamma^ gray balance and black point, modifying a color image based on the information to 
improve the accuracy of the color images when displayed on the display device, and delivering 
the modified color image to the client via a computer network for display on the display device. 
Again, Murashita et al. describes the modification of color images at the cUent device to improve 
the accuracy of the color images when displayed on the display device, and fails to contemplate 
delivering a modified color image, as defined by the claims, to the client via a computer network. 

With respect to claims 62 and 63, Murashita et al. neither discloses nor suggests 
requesting a color image from a remote serv^, transmitting to the remote server infomiation 
characterizing the color response of a display device associated with a client residing on a 
computer network, wherein the information includes an indication of gamma, gray balance and 
black point, and receiving fi-ora the remote server the requested color image following 
modification of the color image by the remote server based on the information to improve the 
accuracy of the color image when displayed on the display device. As discussed above, the 
Murashita et al. reference simply does not discuss delivery of a modified color image from a 
remote server to a client device to improve the accuracy of the color image when displayed on 
the display device. Moreover, Murashita et aL fails to contemplate transmitting information 
including an indication of gray balance. 

In view of the shortcomiAgs identified above, Murashita et al, does not anticipate the 
requirements of claims 1, 2, 4, 5, 17-20, 23, and 60-63. Upon recognition of the basic 



-20" 

Received from < 651 -735-1 102 > at mm 6:06:45 PM [Eastern Daylight Time] 



85/27/2003 17:11 



651-7 



02 



SHUMAKER & SIEI 



PAGE 23/27 



difFercnces between the calibration images transmitted in the Murashita et al. system and the 
modification and delivery of a color image to improve the accuracy of the color image when 
displayed on the display device, as set forth in the claims, it should be apparent that Murashita et 
al. does not support a prima fade case of anticipation. Therefore, the rejection under section 102 
should be withdrawn. 

In view of the fundamental shortcomings identified above. Applicants reserve comment 
concerning the additional limitations expressed in dependent claims 4, 5, 17-20, 23, 61 and 63, 
and do not acquiesce in the Examiner's application of the teachings of Murashita et al. to those 
claims* 

Claim Rejection Under 35 U.S.C. S 103 in view of Murashita et at 

In the Office Action, the Examiner rejected claims 3, 14-16, 21, 22, 24-33 and 39-51 
under 35 U.S.C. 1 03(a) as being unpatentable over Murashita et aL The Examiner acknowledged 
that Murashita et al, fails to teach a number of features set forth in claims 3,1 4-16, 21, 22, 24-33 
and 39-51, but concluded that modification of the Murashita et al. system to incorporate such 
features would have been obvious to one of ordinary skill in the art at the time of invention. 
Applicants respectfiilly traverse this rejection, and address some of the shortcomings of the 
Murashita et aL reference below. 

With respect to claim 14, the Examiner recognized that Mxirashita et al. does not teach 
obtaining information characterizing the color response of a display device associated with a 
client residing on a computer network by generating a web cookie based on the results of a color 
profiling process. The Examiner noted, however, that a web cookie is "a block of data that a web 
server stores on a client system." On this basis, the Examine concluded that it would been 
obvious to one skilled in the art to transmit color profiles using a web cookie. 

The Examiner's conclusion of obviousness is improper. First, regardless of the definition 
of a web cookie, the Examine Mled to identify any teaching that would have suggested 
modification of the Murashita et al. system to make use of a web cookie, as claimed. The 
Murashita et aL reference describes the transmission of a display profile via email. It is unclear 
why one of ordinary skill in the art would have jfound it desirable to generate a web cookie based 
on results of the color profiling process, rather than the email technique already contemplated in 
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Murashita et al. Indeed, the Exammer pointed to no sudi teaching or m For this 

i^son, the Examiner did not establish a prima facie case of obviousness. 

Moreover, the modification proposed by the Examiner does not appear to make sense in 
the Murashita et al. system. As maitioned above with respect to the rqections imder section 
102, Murashita et al. contemplates modification of color images by a client device. Yet, web 
cookies are generally designed to be uploaded to a server for servw-side processdng. Consistent 
with this aspect of web cookies, claim 14 requires transmission of the web cookie to a remote 
server in the computer netwoik. Clearly, this approach, would be at odds with the architecture of 
the Murashita et al. system, which suggests neither the use of web cookies nor the modification 
of color images via a server. For this reason, one of ordinary skill in the art would have 
consciously avoided any modification of Murashita et al. that involved generation of web 
cookies, as claimed. 

With respect to claim 1 5, the Examiner asserted that Murashita et al. discloses that a 
remote server modifies a color image based on color profiling injfonnation. As discussed 
previously, Murashita et al, does not provide such a teachiiJig, Instead, the server in Murashita et 
al. merely delivers calibration images to clients. In particular, Murashita et al. fails to disclose or 
suggest modifying a color image at a remote s^er based on the information to imptt^ve the 
accuracy of the color image when displayed on the display device, and delivering the xnodified 
color image to the client via the compute network for display on the display device, as required 
by claim 1 5. The Examiner cited no additional prior art reference to bridge this gap between 
Murashita et al. and the invention defined by claim 15. 

With respect to claim 1 6, the Examiner asserted that Murashita et aL discloses that a 
remote server delivers a modified color image to a client Again, the servers contemplated by 
Murashita et al. do not modify a color image at a remote server based on the information to 
improve the accuracy of the color image when displayed on the display device, and deliver the 
modified color image to the client via the computer network for display on the display device. 

With respect to claim 24, the Examiner referred to his analysis for claims 3 and 14, and 
fiarther stated, without any apparat support, that the Murashita et al. system confoims to tihe 
added reqiiirements of claim 24 (essentially paraphrasing the limitations of that claim). 
Applicants are unable to find any support in Murashita et al, for the Examiner's position. 
Applicants have reviewed FIGS. 28-30, 33-36, 38-45, and 48, and accompanying text, in 
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Murashita et al., and find no mention of transmission of a web page from a web servar to a client, 
wherein the web page mdudes an image tag identifying a color image on another server, i.e,, a 
color image server residing on the computer network, followed by transmission of color response 
information as part of a web cookie to such a color image server, and modification of the color 
image by the color image server based on the information. 

With respect to claim 25, the Examiner cited ttie same figures relied upon for the 
rejection of claim 24. Any suggestion in those figures of the features of claim 25 is equally 
lacking. For example^ Murashita et al. makes no mention of the transmission of a first web page 
from a color profile server to the client, the web page guiding the client through a color profiling 
process to obtain the information, followed by transmission of a second web page from a web 
server to the client, wherein the web page includes an image tag identifying the color image on a 
color image server residing on the network, and transmission of the information as part of a web 
cookie to the color image server, wherein the color image server modifies the color image based 
on the information. From the Examin^'s analysis, it is unclear which structure in Murashita et 
al. would correspond to the differ^t servers required by claim 25, i-e., the web server, the color 
profile se(rver, and the color image server* 

With respect to 26, Applicants again express confusion concerning the features in 
Murashita et al. thai would correspond to the claimed limitations. From Applicants' reading of 
Murashita et al., there appears to be no suggestion of a system comprising a web server, color 
image server, and color profile server, where the web server transmits web pages to remote 
clients residing on the computer network, the color image server transmits color images 
referenced by the web pages to the clients for display on display devices associated with the 
cli^ts, and the color profile server guides the clients through a color profiling process to obtain 
information characterizing the color responses of the display devices associated with the clients, 
and wherein the color profiling process incliides estimating the gray balance of the display 
device. 

In view of the basic deficiencies identified above. Applicants reserve comment 
conceding the additional limitations expressed in claims 27-33 and 39-51, and do not acquiesce 
in the Examiner's application of the teachings of Murashita et al. to those claims. In general, 
however, the Examiner has failed to establish a prima facie case of obviousness. In addition to a 
lack of recognition of the structural and functional differences between the Murashita et al. 
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system relative md the requirements of Applicants' claims, the Examiner did not point to die 
requisite motivation in the prior art to modify the Murashita et al. system to conform to the 
claimed invention. 

Claim Rejection Under 35 U*S.C. § 103 over 
Mnrashita et al. in view of En^eldrum ct al. 

In the Office Action, the Examiner rejected claims 6-8, 52, 53, 59 and 64 under 35 U.S*C. 
1 03(a) as being unpatentable over Murashita et al. in view of Engeldrum et al. Applicants 
respectfully trav^e this rejection. 

In support of the rejection of claim 7, the Examiner asserted that Murashita et al. 
discloses a color pxofiliug process that includes estimating black point, coarse gamma, fine 
gamma, and gray balance for a display device. Then, apparently contradicting himself, the 
Examiner acknowledged that Murashita et al, does not '''specifically disclose" a process of 
estimating black point, coarse gamma and fine gamma. The Examiner cited Engeldrum et al. for 
such a teaching, and concluded that it would have been obvious to modify the Murashita et al. 
system in view of Engeldrum et al. to arrive at the invention of claim 7. Applicants respcctfiilly 
traverse this rejection. 

Contraxy to the requirements of claims 7, Murashita et al, and Engeldrum et al. lack any 
teaching that would have suggested estimation of gray balance of the display device. Indeed, the 
Examiner did not point to any mention of such a feature in the Mxirasfaita et al, and Engeldrum et 
al. references. Moreover^ neither Murashita et al. nor Engeldrum et al. provides any teaching of 
estimating both a coarse gamma and a fine gamma based in part on the coarse gamma. 

The portions of Engeldrum et al. identified by the Examiner (FIGS, 1 -6 and Col. I, lines 
36-60) reveal nothing pertinent to the estimation of both a coarse gamma and a fine gamma, as 
set forth in claim 7. Accordinglyj it is unclear how one of ordinary skill in the art in view of 
Engeldrum et al. could have conceived of such a limitation without access to AppHcants' own 
disclosure. For similar reasons, the Examiner has not established a prima facie case of 
obviousness with respect to claims 52, 53, and 59. Therefore, the rejection is improper and 
should be withdrawn* 

With respect to claim 64, the Examiixer referred to his analysis of claim 7, and further 
asserted that Engeldrum et al. discloses a web cookie data structure conforming to the 
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requirements of claim 64. However, Applicants can find no mention whatsoever of the ii$e of a 
web cookie data stractuxe within Engeldrum et al. Therefore, without access to Applicants* 
disclosure, it is unclear how one of ordinary skill in the art would have found the use of a web 
cookie to be desirable in the Mitrashita et al. system, and especially how such a person would 
have conceived of the precise data structure fields required by claim 64, e_g,j a first field 
indicating a web domain, a second field indicating a black point, a third field indicatmg a gamma 
of the display device, and a fourth field indicating a gray balance of the display device. The 
rejection is improper and should be withdrawn. 



All claims in this application are in condition for allowance. Applicants respectfully 
request reconsideration and prompt allowance of all paiding claims. Please charge any 
additional fees or credit any overpayment to deposit account number 50-1 778. The Examiner is 
invited to telephone the below-signed attorney to discuss this application. 



CONCLUSION 
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